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were on the brief. Elizabeth Trosnan, Assistant U. S. Attor-
ney, entered an appearance.

Bef ore: Henderson, Rogers and Garland, Circuit Judges.
pinion for the Court filed by Crcuit Judge Garl and.

Garland, Grcuit Judge: Daniel Joseph Perkins asks us to
vacate his 1991 conviction for the use or carrying of a firearm
during and in relation to a drug trafficking offense. He
contends that the district court inproperly instructed the
jury with respect to the neaning of "use,"” as the Suprene
Court subsequently defined the termin Bailey v. United
States, 516 U. S. 137 (1995). Although Perkins did not object
to the district court's instruction at the tine, he contends that
the standard of review normally applied when an objection
has been made, "harm ess error” review, is the appropriate
standard for this case. W question whether harnl ess error
is in fact the appropriate standard of review here. W need
not resolve that question, however, because defendant's ap-
peal fails even under the standard he asks us to apply.

VWil e investigating gunshots in the vicinity of a building in
the District of Colunbia, police officers saw Perkins | eave the
buil ding with a handgun protruding from his wai st band.

VWhen an officer ordered Perkins to stop, he disregarded the
order and ran, throwing a nine-mllinmeter handgun into the
bushes. The gun was found where Perkins threwit. Two

ot her officers apprehended and searched him They found a
fully | oaded nine-mllinmeter anmmunition clip, two |arge rocks
of cocai ne base, 154 zipl ock bags of cocai ne base, a razor

bl ade, and $518 in cash--$120 of which was concealed in
Per ki ns' underwear. The total street value of the cocaine
base was nore than $4, 500.

The grand jury returned a two-count indictnent. Count 1
charged Perkins with possession with intent to distribute five
grans or nore of cocaine base, in violation of 21 U S.C
ss 841(a)(1) and 841(b)(1)(B)(iii). Count 2 charged himwth
violating 18 U. S.C. s 924(c)(1), which inposes punishment on

anyone who, during and in relation to a drug trafficking

crime, "uses or carries" a firearm At trial, Perkins admtted
possessing the drugs; his defense to the s 841 charge was
that he did not intend to distribute them Perkins said "
boy named John" had asked himto hold the drugs about an
hour or two before his arrest, and that he had planned to give
t he drugs back to John as soon as he returned to coll ect

them 2/4/91 Tr. at 142-43, 153

a

Perkins also admtted carrying the gun. 2/4/91 Tr. at 158.
H s defense to the s 924(c)(1) charge was that although he
carried the weapon, he did not do so "during and in relation
to" a drug-trafficking offense. He said he carried the gun for
protection froman unknown assail ant who had shot at him
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two weeks earlier, and not in connection with the drugs he

was holding. 1d. at 114, 122. His counsel told the jury that
"in effect, it was a coincidence" that he had the gun and drugs
on his person at the same tinme. 2/1/91 Tr. at 70-71 (opening
statement). The jury convicted Perkins on both counts.

Per ki ns then appeal ed, contending that the district court
i nproperly denied a notion to suppress the evidence seized
fromhis person, and that there was insufficient evidence to
sustain a conviction for using or carrying a firearm"during
and in relation to" a drug trafficking offense. This court
rejected Perkins' clainms and affirmed his convictions on July
26, 1993. United States v. Perkins, 1 F.3d 45 (D.C. Gr. 1993)
(unpubl i shed opi nion available at 1993 W 299119).

On Decenber 6, 1995, the Suprene Court deci ded Bailey v.
United States, in which it held that in order to establish "use"
of a firearmunder s 924(c)(1l), the government mnust show
"active enploynent of the firearm by the defendant. 516
U S at 144.1 Perkins then filed a notion to vacate, set aside,
or correct his sentence pursuant to 28 U S.C. s 2255. Per-

1 Justice O Connor explained that "active enpl oynment” includes
"brandi shing, displaying, bartering, striking with, and nost obvious-
ly, firing or attenpting to fire a firearm" Id. at 148. It does not
i nclude nmerely "storing a weapon near drugs or drug proceeds" or
"conceal [ing] a gun nearby to be at the ready for an inm nent
confrontation.” Id. at 149.

kins contended that the jury instructions at his trial were

i nproper because they did not limt "use" to nmean only active
enpl oyment, and because the court inplied that the jury

could find "use" nerely by finding that Perkins possessed the
gun to advance or facilitate a drug trafficking offense. The
district court denied Perkins' s 2255 notion, holding that the
instructions were proper. See United States v. Perkins, 939
F. Supp. 42, 44 (D.D.C. 1996). Defendant appeals the deni al

of his notion.2

We first consider whether there was error in the district
court's instructions as to the elements of s 924(c)(1). This is
a question of |aw which we review de novo. See Joy v. Bel
Hel i copter Textron, 999 F.2d 549, 556 (D.C. Cir. 1993).

The court instructed the jury that:

[T]o establish the of fense charged in Count 2

[s 924(c)(1)], the governnent must prove beyond a rea-
sonabl e doubt the follow ng el enents:

1. That the defendant conmitted a drug trafficking
crime ...[;]

2. That the defendant used or carried a firearm
knowi ngly and intentionally; and
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3. That the firearmwas used or carried during and in
relation to a drug trafficking offense.

2/5/91 Tr. at 25. Wth respect to the first elenent, the court
expl ai ned that the drug trafficking crime at issue was the
possession with intent to distribute charge that was the
subject of Count 1. Id. Wth respect to the "know ngly and

2 After the appeal was filed, the government noved to di sm ss
based on the defendant's failure to obtain a certificate of appeal abil -
ity, as required by the Antiterrorismand Effective Death Penalty
Act, 28 U S.C. s 2253(c) ("AEDPA"). In light of the Suprene
Court's opinion in Lindh v. Mirphy, 117 S. Q. 2059, 2067 (1997),
this court denied the notion to dism ss because Perkins filed his
s 2255 notion before Congress enacted AEDPA. United States v.

Per ki ns, No. 96-3138 (Sept. 26, 1997).

i ntentionally" aspect of the second el enent, the district court,
at defendant's request, gave the standard charge that "an act

is done knowingly and intentionally if done consciously, volun-
tarily and purposely, and not by m stake, inadvertence or
accident." 1d. at 26.

The court did not define either "use" or "carry." It did,
however, define "in relation to" as foll ows:

Now we get to the third elenent.... The use or

carrying of a firearmrelates to a drug trafficking of fense
if it advances or facilitates the conm ssion of a drug
trafficking offense. The carrying of a firearm does not
relate to a drug trafficking offense if the defendant

i nadvertently used or carried the firearm

2/5/91 Tr. at 26-27. The defendant did not object to the
i nstructions.

Per ki ns now contends that the failure to define "use" or
"carry," conbined with the above definition of "in relation to,"
led the jury to believe that "use" could include any advanci ng
or facilitating of a drug offense, even if there were no active
enpl oyment of the firearmas required by Bailey. Al though
we will assunme for purposes of analysis that the jury instruc-
tions were erroneous as defendant contends, for the follow ng
reasons we are not at all certain that they were.

First, there was no error in the definition of "in relation
to." It was drawn largely froman instruction avidly sought
by defendant as the basis for his only defense to the s 924(c)
charge. See Defendant's Proposed Jury Instructions Regard-
ing 18 U S.C. s 924(c)(1) (filed Jan. 31, 1991). Moreover, it
was very close to the wording enpl oyed by the Suprene
Court in Smth v. United States, 508 U.S. 223, 237-38 (1993),
and by this court in United States v. Washi ngton, 106 F. 3d
983, 1010 (D.C. Gr. 1997). Nor was there any inplication
that the trial court was, by those words, defining "use" rather
than "in relation to." The court clearly prefaced its remarks
by saying that it was about to define the third el enent of the
of fense, which it had just nonents before explained was the
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requi renent that the using or carrying be "in relation to" a
drug trafficking offense.

There also was no error in the court's failure to define
"carry." See United States v. Freisinger, 937 F.2d 383, 387
(8th Cir. 1991). Although a trial court nust define words and
phrases that have technical or unconventional neanings, it is
not required "to define words which are in common use, and
are such as are readily conprehended by persons of ordinary
intelligence, where the words are applied in the judge's
instructions in their conventional sense.” United States v.
Maude, 481 F.2d 1062, 1075 (D.C. Gr. 1973); see also United
States v. DeSantiago-Flores, 107 F.3d 1472, 1480 (10th Cr.
1997). In Muscarello v. United States, the Suprene Court
determ ned that Congress intended "carry” to have its "ordi-
nary" and "general |y accepted contenporary meaning," 118
S. . 1911, 1916, 1919 (1998), which, the Court said, includes
both carrying a firearmon one's person and know ngly pos-
sessing and conveying a firearmin a vehicle--even in the
vehicle's | ocked gl ove conpartnment or trunk, id. at 1913-14.

G ven that broad definition of the word, it is inplausible that
the jury could have adopted a still broader interpretation that
was i nperm ssible under the statute.

Moreover, in this case there was no reason for jurors to
scratch their heads over the definition of "carry." The only
evi dence of carrying in the case was the nost "ordi nary" of
the ordinary possibilities noted in Miscarello: Perkins had
the gun on his person. Mre inportant, defense counsel told
the jurors in his opening statenment that "M. Perkins will tell
you that he carried the gun, and that's not going to be an
issue." 2/1/91 Tr. at 70. Perkins did indeed testify that he
carried the gun. 2/4/91 Tr. at 121-22, 158. The failure to
define a termthat is both conceded by the defendant and
commonl y used can hardly be error. See Maude, 481 F.2d at
1075 & n. 98.

The trial court's failure to define "use,"” however, is nore
problematic. On the one hand, there are reasonabl e argu-
ments for concluding that such a failure nay constitute error
in the usual case. Although the Bailey Court said it was
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giving "use" its "ordinary and natural" nmeani ng when it

defined the termas "active enploynment,” 516 U. S. at 145,

148, it acknow edged that the nmeaning of "use" had been "the
source of much perplexity in the courts" and that nany,
including this court, had given the word a rmuch broader

meani ng. 1d. at 142 (collecting cases); see United States v.
Bail ey, 36 F.3d 106, 115 (D.C. Cr. 1994) (en banc) ("[J ne
uses a gun ... whenever one puts or keeps the gun in a
particul ar place fromwhich one ... can gain access to it if
and when needed to facilitate a drug crine."), rev'd, 516 U S.
137 (1995). If so many judges coul d define the word errone-
ously in the absence of Suprenme Court guidance, it is not
unreasonabl e to suggest that jurors mght do the sane in the
absence of trial court instruction. Moreover, the Court itself
| ater noted that Bailey had construed the term "use" narrow
ly, in contrast with the broad reading given to "carry" in
Muscarell o. Muscarello, 118 S. C. at 1918. Wiile a jury's
failure to give a termits appropriately broad nmeaning will not
affect a defendant whose conduct falls within a narrower one,

a jury's failure to restrict a termto its appropriately narrow
meani ng may well have an inportant inpact on a jury's

del i berati ons.

On the other hand, this was not the usual case. Here,
"use" was not at issue. Although the court did instruct the
jury that it could convict Perkins for use or carrying, neither
t he prosecutor nor the defense counsel suggested that the
case involved "use" of the firearm both told the jury that the
issue in the case was whether defendant carried the firearm
inrelation to a drug trafficking offense. 2/1/91 Tr. at 67, 70-
71. Under these circunstances, whether the court erred by
failing to define "use" is a nore difficult question. However,
it is a question we need not resol ve today because, as we
concl ude below, even if the jury instructions were erroneous
they did not prejudice the defendant.

Assum ng for purposes of analysis that the district court's
instructions were erroneous wWith respect to the "use" el enent
of s 924(c)(1l), the next issue is the appropriate standard for

reviewi ng such an error3--or, nore precisely, the appropriate
standard for determ ni ng whether we have authority to cor-

rect the error. See United States v. O ano, 507 U S. 725, 727
(1993). Here, defendant asserts instructional error for the
first tinme in a notion under s 2255, having failed to object
either at trial or on direct appeal. Odinarily, "[w] here a
def endant has procedurally defaulted a claimby failing to
raise it on direct review, the claimmay be raised in habeas
only if the defendant can first denonstrate either 'cause' and
actual 'prejudice,' or that he is "actually innocent.' " Bousley
v. United States, 118 S. . 1604, 1611 (1998) (citations
omtted). |In this case, however, the government itself m ght
be said to have "procedurally defaulted,” as it failed to raise
the i ssue of Perkins' procedural default bel ow and hence
deprived the district court of an opportunity to determn ne

Page 7 of 17
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whet her the s 2255 criteria were nmet. Recognizing this

failure, the governnent does not press us to review this case
other than as if it were on direct appeal. See Gov't Br. at 11
n.5. Wether or not we nonetheless nmay apply the s 2255
criteria as a matter of our own discretion,4 we decline to do so

3 There is no question in this case that the evidence was sufficient
to sustain Perkins' conviction. Although the governnment does not
contend there was sufficient evidence to convict Perkins on a "use"
theory, "evidence that fails to show 'use' may nonethel ess support a
conviction for "carrying.' " In re Sealed Case 96-3167, 153 F.3d 759,
771 (D.C. Cr. 1998) (citing Bailey, 516 U S. at 146). Perkins does
not dispute there was sufficient evidence to convict himon a
"carrying" theory: He admitted he carried the gun; he does not
contest the validity of his conviction on the drug trafficking offense
in Count 1; and this court previously held on direct appeal that the
evi dence was sufficient to sustain the "during and in relation to"
el enent of the offense. Perkins, 1993 W 299119 at *3.

4 In Trest v. Cain, a case involving a petition for a wit of habeas
corpus to vacate a state sentence for arned robbery, the Suprene
Court noted that "procedural default is nornmally a 'defense’ that the
state is 'obligated to raise' and 'preserv[e]' if it is not to 'lose the
right to assert the defense thereafter.' " 118 S. C. 478, 480 (1997)
(quoting Gray v. Netherland, 116 S. C. 2074, 2082 (1996)). The
Court held that a federal court of appeals is not required to raise



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-3138  Document #398345 Filed: 11/24/1998 Page 9 of 17

here because defendant is unable to show that his conviction
shoul d be reversed even on the nore | enient standards appli -
cable to clains raised on direct review5

In order to determ ne the appropriate standard of review
applicable to direct appeal of erroneous jury instructions, we
turn to Federal Rule of Crimnal Procedure 52. That Rule
identifies two possible standards. Under Rule 52(a), we
apply "harm ess error” review when there has been a tinely
objection below Rule 52(b), however, requires us to apply
"plain error” review when an objection has been forfeited
because it was not asserted below. See d ano, 507 U S. at
731- 33.

Harm ess error is the standard nore favorable to a defen-
dant. To justify reversal of a conviction under that standard,
there nust be (1) error, (2) that "affect[s] substanti al
rights"--i.e., that is prejudicial. Fed. R Cim P. 52(a); see
d ano, 507 U.S. at 731, 734. To neet the plain error stan-
dard, both of these requirenents nust be satisfied6 and the

the i ssue of procedural default sua sponte where the state has failed
to do so (even at the appellate level), but expressly declined to

deci de whether the law permtted a court of appeals to consider a
procedural default the state waived or failed to raise. 1d. But see
Boyd v. Thonmpson, 147 F.3d 1124, 1128 (9th Cir. 1998) ("Every

circuit to consider the issue holds that a habeas court has discretion
to rai se procedural default sua sponte....").

5 See United States v. Saro, 24 F.3d 283, 287 (D.C. Cir. 1994)
("The Supreme Court has declared that the show ng of 'prejudice'
necessary under the 'cause and prejudice' standard of habeas law 'is
significantly greater' than that necessary under the plain-error
doctrine.") (quoting Miurray v. Carrier, 477 U S. 478, 494 (1986));
see also A ano, 507 U.S. at 734 (noting that both the "harnl ess
error” and "plain error"” standards of review normally require the
same kind of inquiry with respect to "whether [an] error was
prejudicial").

6 In addition, in contrast to harmless error review, on plain error
"[i]t is the defendant rather than the CGovernnent who bears the

burden of persuasion with respect to prejudice.” dano, 507 U. S at
534.
error nust also be "plain." Fed. R CGim P. 52(b); see

d ano, 507 U.S. at 734. Even then, although a court of
appeal s has discretion to correct an error, there is a fourth

consi deration: "[T]he court should not exercise that discre-
tion unless the error 'seriously affect[s] the fairness, integrity
or public reputation of judicial proceedings.” " d ano, 507

US. at 732 (citations omtted). And, critical to our analysis
here, the Suprene Court has indicated that it is "not likely an
error can have that effect where the evidence against the
defendant is 'overwhelmng.' " United States v. Gartnon

146 F.3d 1015, 1024 (D.C. Cir. 1998) (citing Johnson v. United
States, 117 S. C. 1544, 1550 (1997)).

Because Perkins did not object to the district court's jury
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instructions at trial, his claimof error would ordinarily be
reviewed under the plain error standard. He correctly points
out, however, that this circuit has applied harm ess error
review to post-Bailey clains of instructional error even when
defendants did not raise themat their pre-Bailey trials. See,
e.g., United States v. Tons, 136 F.3d 176, 180-81 (D.C. Cir.
1998); United States v. Smart, 98 F.3d 1379, 1393 (D.C. Cir.
1996); see also United States v. Hudgins, 120 F. 3d 483, 486-
88 n.3 (4th Cir. 1997). 1In those cases, we have relied on the
circuit's "superveni ng-deci sion doctrine,” which permts ap-
pellate review as if an objection had been nmade bel ow when
prevailing circuit law at the time of the trial would have nade
such an objection futile. See Toms, 136 F.3d at 180 & n.5;
Smart, 98 F.3d at 1393; United States v. Lin, 101 F.3d 760,
771 (D.C. Cr. 1997). Thus in Tonms, where the trial court
instructed the jury wi thout objection that the "governnent

need not show the defendant actively enployed the firearnt

to establish "use,"” we applied harm ess error anal ysis because
at the time of the trial the instruction was consistent with
"prevailing lawin this circuit.” Tonms, 136 F.3d at 180 (citing
United States v. Bailey, 36 F.3d 106 (D.C. Gr. 1994)).7

7 1t mght be argued that the supervening-decision doctrine does
not apply to this case, since if there were an error here, it was not
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The Suprene Court's decision |ast year in Johnson v.
United States, 117 S. . 1544 (1997), however, casts doubt on
whet her harm ess error and the supervening-deci si on doc-
trine remain the appropriate rubrics for analyzing forfeited
Bail ey clains.8 Johnson involved a prosecution for perjury.
The trial judge, following the then-settled |law, instructed the
jury that the element of materiality was a question for the
judge to decide and that he had determ ned the statenents at
issue were material. The defendant did not object. After
Johnson's conviction but before her appeal, the Suprene
Court decided United States v. Gaudin, 515 U S. 506 (1995),
hol ding that the materiality of a fal se statement nust be
decided by the jury rather than the judge. See Johnson, 117
S. . at 1547.

The Johnson Court did not consider applying harm ess
error review or the supervening-deci sion doctrine. Instead, it
hel d t hat because Johnson had not objected to the trial
judge's failure to submit materiality to the jury, plain error
was the appropriate standard. I1d. at 1547-49. The Court
did not ignore the fact that objection at the tinme would have
been usel ess. That, the Court said, was good reason for
eval uating the plainness of the error fromthe vantage point
of the tine of appellate consideration rather than trial. 1d. at
1549. Applying that rule, the Court concluded that the trial
court's Gaudin error was plain.

the giving of an incorrect definition of "use," but rather the failure
to give any definition at all--an issue the supervening decision in
Bail ey did not address. But, if there were an error here, it was one
that was not made mani fest until Bailey narrowed the definition of
"use," creating the possibility that w thout judicial guidance a jury
m ght convict a defendant on a broader than [awful definition of the
term

8 Wth the exception of Toms, all of our cases applying the
harm ess error standard to forfeited Bailey errors were deci ded
bef ore Johnson. In Tons, we found it unnecessary to decide
whet her Johnson changed t he | andscape because the defendant's
convi ction survived even harm ess error review. See Tons, 136
F.3d at 180 n.6. W also applied harmess error analysis in United
States v. Kennedy, 133 F.3d 53, 58 (D.C. Cr. 1998), but the opinion
does not indicate whether there was an objection at trial

The next question normally woul d have been whether the
def endant was prejudiced by the failure to submt materiality
to the jury. But because it applied a plain rather than
harm ess error standard, the Court held that it did not need
to decide the prejudice question. Even if the defendant had
been prejudi ced, the Court said, the "overwhel m ng" evidence
of materiality nmeant that Johnson could not satisfy the fourth
el ement of the plain error standard. 1d. at 1550.

Were we to apply plain error analysis here, it would
significantly affect the way in which we anal yze Perkins
appeal. Odinarily, in cases in which the jury has been
of fered two possible grounds for conviction, one of which is
| egal |y i nadequate, we exam ne the prejudicial effect of an
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error according to the test set forth in Yates v. United States:
"[A] verdict [nust be] set aside in cases where the verdict is
supportabl e on one ground, but not another, and it is inpossi-
ble to tell which ground the jury selected.” 354 U S. 298, 312
(1957); see Giffin v. United States, 502 U S. 46, 59 (1991)
(limting Yates test to cases in which one of the grounds is
legally, not nerely factually, inadequate). W have repeated-
Iy used the Yates test to analyze the prejudicial effect of
forfeited Bailey error. See Tons, 136 F.3d at 181; United
States v. Washington, 106 F.3d 983, 1013 (D.C. Cr. 1997).

But if plain error review were the required standard for a
forfeited Bailey error, we would be required to sustain a

S 924(c) (1) conviction when there is overwhel m ng evi dence of
carrying, even if it were inpossible to tell whether the jury
found "carrying” or only "use." @Gven the overwhel m ng

evi dence of carrying in this case, including Perkins' own in-
court adm ssions, such an approach would end this appea

wi t hout further analysis.9

There is good reason to conclude that plain error reviewis
as appropriate for forfeited Bailey error as it is for forfeited

9 In Johnson, the Court found the evidence of materiality "ov
whel m ng" because materiality was "essentially uncontroverted" at
trial. 117 S. C. at 1550. The sane is true here with respect to
"carrying," except that we can dispense with the qualifier "essen-
tially."

Gaudin error. Both involve objections that woul d have been
futile under then-prevailing law. 10 And in both situations the
concern is whether the jury properly found an el enent of the

offense. In the Bailey context it nay be "inpossible to tell”
whet her the jury found "carrying"” rather than inproperly
found "use."” But in the Gaudin context the concern is not

even specul ative; the reviewing court can be virtually certain
the jurors did not find materiality since they were never
instructed to look for it. Because Johnson nakes cl ear that
plain error reviewis the appropriate standard even in that
context, it would appear a fortiori that it is appropriate in the
Bail ey context as well. See United States v. Hastings, 134

F.3d 235, 239-40 (4th Gr. 1998) (applying plain error review

to forfeited Bailey error); United States v. MKinney, 120

F.3d 132, 133 (8th Cr. 1997) (sane).

Once agai n, however, we need not resolve whether plain or
harm ess error is the appropriate standard for review ng
forfeited Bailey clainms in order to decide this case. As we
i ndi cate bel ow, Perkins' appeal fails even if we enploy harm
| ess error review. Accordingly, we reserve for another day
t he question of which standard is the nore appropriate. See
Toms, 136 F.3d at 180 n.6 (finding it unnecessary to deter-

m ne whether plain or harm ess error was the appropriate

10 The Suprenme Court's recent decision in Bousley casts sone
doubt on whet her we should continue to regard Bail ey-type objec-
tions as having been "futile" before Bailey was decided. In Bous-

Page 12 of 17
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l ey, the Court rejected--for purposes of establishing "cause" for a
procedural default under s 2255--the suggestion that an argunent

for a narrow definition of use "was not reasonably available" to trial
counsel pre-Bailey, because even then "the Federal Reporters were
replete with cases" involving challenges to a broad definition. 118
S. . at 1611. Nor would the Court accept the argument that

default shoul d be excused because, before Bailey, such a challenge
woul d have been futile. "Futility," the Court said, "cannot consti -
tute cause if it means sinply that a clai mwas 'unacceptable to that
particular court at that particular time." " Id. at 1611 (citations
omtted). |If this analysis were applied to cases on direct review,

t he superveni ng-deci sion doctrine (even if still generally applicable)
woul d not apply to Bailey errors at all.
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standard since conviction survived even harnl ess error anal y-
sis).

IV

Assumi ng w t hout deciding, then, that harm ess error re-
mai ns the appropriate standard for review ng Perkins' chal -
| enge, we now proceed to analyze it under our precedents
enpl oying the Yates test to determ ne whether a Bailey error
is prejudicial. United States v. Washington, 106 F.3d 983
(D.C. Cr. 1997), is the nost directly on point. In that case,
we affirned defendants' convictions for violating s 924(c) (1),
notw t hstanding the district court's error in instructing the
jury that "a defendant uses a firearmwhenever he puts or
keeps a gun in a particular place fromwhich he ... can gain
access to it...." 106 F.3d at 1013. Defendants were police
of ficers who were caught in a sting operation in which they
escorted and protected purported drug couriers. The officers
admtted they carried their service pistols during the drug
runs, but contended they did so because police regul ations
required themto carry their weapons at all tines, and not "in
relation to" the drug trafficking. 1d.

Washi ngton first rejected the claimthat there was insuffi-
cient evidence to establish the "in relation to" elenment. 1d. at
1010. We then noted that "the only evidence in support of
the firearns convictions showed that the officers wore their
service pistols on their persons during the drug trafficking
of fenses; there was no evidence suggesting that the officers
nmerely 'possessed,' without carrying, the guns for protection
or active use.” Id. at 1013. We therefore concluded that
"regardl ess of whether the jury actually convicted appell ants
under the 'use' or 'carry' prong, it is clear that the jury's
reasoni ng i ncluded a finding that appellants ... carried their
guns.” 1d. Since the jury could not, "under these facts,"
have found "use" without also finding "carrying," we concl ud-
ed that the convictions passed the Yates test and that the
def endants were not prejudiced by the erroneous instruction
I d.

Page 14 of 17
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The case at bar passes the Yates test at |least as readily as
did Washi ngton. Like the defendants in Washi ngton, Per-
kins adm tted carrying the weapon but defended on the
ground that he did not do so "in relation to" drug trafficking.
Li ke t he Washi ngton defendants, he also admtted he carried
the gun during the entire relevant tine period: He testified
that he had the gun in his wai stband fromthe nmonent "John"
gave himthe drugs until the noment the police arrested him
2/4/91 Tr. at 158. And as in Washington, there was no
evi dence that Perkins "used" the gun in any way--active or
ot herwi se--besides carrying it in his waistband. "Under
these facts,"” Washington, 106 F.3d at 1013, the jury could not
have found use wi thout finding carrying, and hence the trial
court's error, if there were one, was harm ess. See Tons, 136
F.3d at 181; Snart, 98 F.3d at 1393-94; see al so Hudgi ns,
120 F.3d at 487-88.

Def endant di sputes the conclusion that the jury could not
have found "use" without "carrying." |In his opening brief, he
argues that the jury mght have believed that he took the gun
fromhis hone earlier in the day for his general protection
and that then, "forgetting about the gun,” he acquired the
drugs. Def. Br. at 9-10. Under this scenario, Perkins
contends, the jury mght have found that his "conduct did not
quite reach the "intentionally carrying' level but that it did
satisfy a |l ower standard, nanmely, that he generally 'used (i.e.
possessed) the gun to 'advance or facilitate' his drug traffick-
ing." Id.

Perki ns' "unintentional carrying” scenario has two fata
flaws. First, it ignores his own testinmony that he knew he
had the gun at the tinme he received the drugs. 2/4/91 Tr. at
156. Second, the court instructed the jury that defendant
must have "used or carried a firearmknow ngly and inten-
tionally." 2/5/91 Tr. at 25. The court did not instruct that
whil e the defendant had to carry the gun intentionally, he
could be convicted if he unintentionally used it. Hence, if the
jury had found that defendant forgot he had the gun, it could
not have convi cted hi munder either prong.
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In his reply brief, Perkins offers another scenario in which
the jury could have convicted himfor using but not carrying
t he weapon. He contends the jury could have found that "he

general |y possessed (i.e., 'used') this gun to protect or enbol -
den himwhile trafficking ... even though he may not have
done so on the night of his arrest.” Def. Reply Br. at 7-8.

Perkins' theory, apparently, is that the jury could have found
he trafficked in a different batch of drugs on an earlier date,
when the gun was in his general possession (e.g., at hone) but
not in his waistband. See id. at 8 n.4.

Once again, defendant's scenario is unsupported by any
evidence at the trial. The only "drug trafficking offense" at
issue in the case was the possession of the cocaine found on
his person at the tine he was arrested. There was no
evi dence that he possessed drugs on any other day.11 And
defendant testified that he had the gun in his waistband the
entire tine he possessed the drugs. Hence, there was no
evi dence fromwhich the jury could construct a drug traffick-
i ng scenario in which defendant used his gun other than by
carrying it in his waistband.

Qur cases have been careful to enphasize that it is the
evi dence before the jury that determ nes whether a conviction
passes the Yates test--not just any hypothetical the defen-
dant can conjure up. In Washington, for exanmple, we
stressed that "the only evidence in support of the firearns
convi ctions showed that the officers wore their service pistols
on their persons during the drug trafficking offenses; there
was no evi dence suggesting that the officers nmerely ' pos-
sessed’ without carrying...." 106 F.3d at 1013 (enphasis
added). Simlarly, in Smart we stressed that the scenario
of fered by defense counsel nust be plausible, not nerely

11 Defendant contends that the jury could have interpreted the
testimony of the governnment's narcotics expert to suggest that
Perkins regularly dealt in drugs. But that testinony did not refer
to any course of conduct on the part of Perkins; the expert nerely
testified that the amount and packagi ng of the narcotics found on
his person were consistent with distribution rather than persona
use of those drugs. 2/4/91 Tr. at 79-82.

hypot hetically possible. 98 F.3d at 1393-94. W rejected the
scenario offered by defense counsel in that case--which spec-
ulated that the jury could have found "use" through construc-
tive possession--as "too farfetched a possibility for any ra-
tional jury to base its verdict on in light of the evidence
offered at trial."” 1d. at 1394 n.22 (enphasis added).

In sum based on the facts in evidence at trial, the jury
could not have found Perkins used the gun w thout al so
finding he carried it. Thus, any error the district court may
have conmtted by failing to define "use" was harnl ess. 12

V
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The appropriate standard for review ng post-trial asser-
tions of Bailey error is an issue as to which there remain a
nunber of |oose strands of |egal doctrine. Unfortunately for
Per ki ns, his appeal unravels regardl ess of which strand we
pull. Applying the standard of review nost favorable to
def endant --harm ess error--we find he suffered no prejudice
and thus affirmthe judgnment of the district court.

12 Defendant contends that we have reversed s 924(c) (1) convic-
tions in three cases with facts simlar to his. See United States v.
Moore, 104 F.3d 377, 380 (D.C. Cir. 1997); United States v. Lin, 101
F.3d 760, 771 (D.C. Gr. 1996); United States v. Mrrison, 98 F.3d
619, 628-29 (D.C. Cir. 1996). None of those cases is an apt
conpari son, because in none did the evidence establish that the
defendant carried a gun on his person. Mreover, in tw of the
cases the governnment conceded that Bailey required reversal
maki ng it unnecessary for the court to conduct a harnless error
analysis at all. See More, 104 F.3d at 380; Morrison, 98 F.3d at
629.
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